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To prevail on a claim for legal malpractice, the plaintiff must show that the attorney's breach of duty was the proximate 
cause of the damage or loss the plaintiff sustained. 


A finding that an attorney had a professional duty to a client and that he or she breached that duty, standing alone, is not enough 


to impose liability for professional malpractice as there must be causal connection between the breach and the harm suffered. ! 
Accordingly, in a legal malpractice action, not only must the plaintiff establish the standard of care but he or she must also 


establish that the defendant's conduct legally caused the injury of which they complain.” In a legal malpractice case, the causal 
connection between the defendant's action and the claimed injury cannot be based on speculation or conjecture; each case must 


be decided on its own facts.° Furthermore, the mere probability that a certain event would have happened, upon which a claim 


for legal malpractice damages is predicated, will not support a claim or furnish the foundation of an action for such damages.“ 


To prevail on a claim for legal malpractice, the plaintiff must show that the attorney's breach of duty was the proximate cause 
of the damage or loss the plaintiff sustained? or that the injury was a reasonable and probable consequence of the defendant's 
negligence. A proximate cause, as an element in a legal malpractice action, is a cause that produces a result in a natural and 


continuous sequence and without which the result would not have occurred.’ The general test for proximate cause in a legal 
malpractice case is whether the claimed injury is the natural and probable consequence of the defendant's alleged negligence; 


proximate cause inquires into the scope of foreseeable risk created by the defendant's act or omission. Proximate cause exists in 
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professional malpractice cases where the evidence and inferences that may reasonably be drawn from the evidence indicate that 
the negligence played a substantial part in bringing about or actually causing the injury or damage and that the injury or damage 


was either a direct result or a reasonably foreseeable consequence of the negli gence.” To prove causation in a transactional legal 
malpractice case, the plaintiff need only introduce evidence which affords a reasonable basis for the conclusion that it is more 


likely than not that the conduct of the defendant attorney was a cause in fact of the result. 10 Th both litigation and transactional 
malpractice cases, the crucial causation inquiry is what would have happened if the defendant attorney had not been negligent, 


and the very idea of causation necessarily involves comparing historical events to a hypothetical alternative. !! The attorney's 
negligence need not be the sole cause of the client's loss; that is, where there is causation in fact, it need not be the sole proximate 


cause. |” However, an attorney should not be held liable for malpractice where a judge's misapplication of the law served as an 
intervening proximate cause. 13 Proximate cause in legal malpractice action may be determined as a matter of law where the 
evidence supports no more than a single reasonable inference. 14 The failure to demonstrate proximate cause requires dismissal 


of a legal malpractice action regardless of whether the attorney was negligent. 13 


A necessary part of a legal malpractice plaintiff's burden of proof of proximate cause is to establish that, but for the attorney's 
negligence, the plaintiff would have been successful in the prosecution or defense of the original suit. 1$ Accordingly, in a legal 


malpractice action, the plaintiff must offer proof that but for the attorney's error, the outcome would have been different!” or 
must demonstrate that he or she would have obtained a better or more favorable result had the attorney exercised adequate 


skill and care.! If the client cannot show that it would not have suffered harm but for the attorney's negligence, the client 


will not prevail in legal malpractice suit. 1? In determining for the purposes of a legal malpractice action whether there was a 
causal connection between the breach of duty and the resulting injury to the client, an objective standard is applied to establish 
what the result of the underlying litigation should have been, not a subjective standard of what a particular judge or jury 


would have decided.?? The purpose of requiring a plaintiff in a litigation malpractice action to establish that but for the alleged 
negligence of the defendant attorney the plaintiff would have obtained a more favorable judgment or settlement in the action 
in which the malpractice allegedly occurred is to safeguard against speculative and conjectural claims as the proof requirement 
serves the essential purpose of ensuring that damages awarded for the attorney's malpractice actually have been caused by 


the malpractice.” ! It has also been held that while a plaintiff in a legal malpractice action may be required, depending on the 
situation, to provide some evidence of the merits of the underlying claim, no requirement exists that the plaintiff in every 


instance demonstrate that he or she would have been successful in the underlying matter. ?? 


Combination of causes; concurrent independent causes. 


In a legal malpractice action, where there is a combination of causes, none of which is sufficient without the others to have 


caused the harm, the test for causation is the "but for" test: but for the defendant's conduct, the harm would not have occurred.” 


However, an exception to the "but for" test for causation for concurrent independent causes, which are multiple forces operating 
at the same time and independently, each of which would have been sufficient by itself to bring about the harm, does not apply 
to a legal malpractice action against an attorney, at least when the alleged negligence of the attorney and "other factors" operate 
in combination, with none being sufficient in the absence of the others to bring about the harm, such that they are not concurrent 


P 2; 
independent causes.“ 
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Attorney was not liable to client for legal malpractice, relating to attorney's failure to disclose to client, who attorney represented 
as plaintiff in underlying shareholder derivative action against corporation, attorney's prior representation of corporation, in 
absence of any showing of causation, i.e., that but for attorney's conduct, client would not have incurred damages in defending 
against corporation's motion to dismiss in underlying action. Barouh v. Law Offices of Jason L. Abelove, 131 A.D.3d 992, 
2015 WL 5437469 (2d Dep't 2015). 


Client sufficiently alleged that attorney and law firm breached reasonably duty of care to client and that damage was proximately 
caused by their negligence, so as to state claim for legal malpractice under District of Columbia law; client alleged attorney 
and law firm were negligent in failing to provide her with timely legal advice, failing to timely inform her that other attorney 
departed firm, failing to assert all viable claims in administrative complaint, and failing to preserve her rights by timely filing 
suit. Xie v. Sklover & Company, LLC, 260 F. Supp. 3d 30 (D.D.C. 2017). 


Client, the minority shareholder of limited liability company (LLC), failed to show investor would have signed operating 
agreement for LLC that required client's consent for dissolution under required interest and majority unit holder provisions and, 
thus, client failed to establish that lawyers proximately caused client's damage arising from dissolution of LLC by investor and 
majority owner, such that lawyers were not liable for legal malpractice. Lalonde v. Taylor English Duma, LLP, 825 S.E.2d 237 
(Ga. Ct. App. 2019). 


Former client failed to establish either proximate cause or damages in legal malpractice action based on attorney's alleged 
failures in commencing timely breach of contract lawsuit against client's health insurer and insurer's agent; there was no chance 
client's claim would have been successful as client failed to read insurance policy and inform insurer or agent of alleged error, 
and client settled her breach claim and all other potential claims against insurer and agent when insurer and agent were viable 
defendants. Laurent v. Johnson, 2017 IL App (3d) 160627, 417 Ill. Dec. 457, 88 N.E.3d 98 (App. Ct. 3d Dist. 2017). 


Client adequately alleged causation in support of legal malpractice claim against law firm that represented client in prior action 
concerning dispute over title to real property; client alleged that firm proximately caused him damages by negligently failing 
to assert specific performance cause of action in the prior action and that he would have prevailed in the prior action had such a 
cause of action been asserted, as client alleged that he had a written agreement with his brother, whereby brother was to transfer 
50% interest in the property to client, that client had performed all of his obligations under that agreement, and that brother 
refused to execute deed despite having accepted client's performance. Aristakesian v. Ballon Stoll Bader & Nadler, P.C., 165 
A.D.3d 1023, 85 N.Y.S.3d 548 (2d Dep't 2018). 


Client failed to state cause of action against law firms and attorneys in legal malpractice action arising from representation of 
client in connection with his separation from employer and New York State Attorney General's (AG) investigation of employer 
and client for possible wrongdoing; client's claim that, but for defendants!’ negligence, he would have recovered the full $3 
million that he was owed during employer's bankruptcy, consisted of gross speculations on future events. Hickey v. Kaufman, 
156 A.D.3d 436, 66 N.Y.S.3d 474 (1st Dep't 2017). 


In light of client's speculation about future events and client's failure to plausibly allege that attorney proximately caused 
ascertainable damages, client failed to state a claim against attorney for legal malpractice in failing to advise client, at outset of 
second arbitration proceeding concerning underlying allegations of breach of fiduciary duty, misappropriation, and conversion 
of corporate assets, that corporate dissolution was the only viable option. Ferguson v. Hauser, 156 A.D.3d 425, 66 N.Y.S.3d 
278 (1st Dep't 2017). 


Client failed to establish that, but for attorneys' failure to preserve objection to vessel owner's evidence relating to location of 
its vessel in support of its motion to dismiss, it would have prevailed in underlying federal maritime action, and thus could not 
prevail on legal malpractice claim against its attorneys, where client's own sonar data evidence was consistent with the vessel 
owner's evidence. Optical Communications Groups, Inc. v. Rubin, Fiorella & Friedman, LLP, 145 A.D.3d 469, 43 N.Y.S.3d 
22 (1st Dep't 2016). 
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Trial court's error, in underlying action, in dismissing causes of action to recover upon guarantor's personal guarantees, was 
independent of or far removed from law firm's conduct, and thus constituted an intervening cause in action for legal malpractice, 
breaking any proximate cause by the law firm for client's losses. Excelsior Capitol LLC v. K&L Gates LLP, 138 A.D.3d 492, 
29 N.Y.S.3d 320 (1st Dep't 2016). 


[END OF SUPPLEMENT] 
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Lack of direct causation fatal to claim 

Utah—Bennett v. Jones, Waldo, Holbrook & McDonough, 2003 UT 9, 70 P.3d 17 (Utah 2003). 
Mo.—Nail v. Husch Blackwell Sanders, LLP, 436 S.W.3d 556 (Mo. 2014). 

Neb.—Radiology Services, P.C. v. Hall, 279 Neb. 553, 780 N.W.2d 17 (2010). 

Efficient cause 

For purposes of proving legal malpractice, "proximate cause" is that cause which, in natural and continuous 





sequence, unbroken by efficient intervening cause, produces injury and without which the result would not 
have occurred; it is the efficient cause which necessarily sets in operation the factors that accomplish the 
injury. 
Utah—Harline v. Barker, 912 P.2d 433 (Utah 1996). 
Mo.—Nail v. Husch Blackwell Sanders, LLP, 436 S.W.3d 556 (Mo. 2014). 
Me.—Butler v. Mooers, 2001 ME 56, 771 A.2d 1034 (Me. 2001). 

10 Cal.—Viner v. Sweet, 30 Cal. 4th 1232, 135 Cal. Rptr. 2d 629, 70 P.3d 1046 (2003). 

Ji Cal.—Viner v. Sweet, 30 Cal. 4th 1232, 135 Cal. Rptr. 2d 629, 70 P.3d 1046 (2003). 
Client's conduct 
Clients who voluntarily dismissed their underlying tort action against the United States Forest Service on 
the date set for trial made it impossible to prove that any alleged attorney malpractice by the law firm that 
represented them before trial was the legal cause of any injury. 
Idaho—Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 996 P.2d 303 (2000). 
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Cal.—Starr v. Mooslin, 14 Cal. App. 3d 988, 92 Cal. Rptr. 583 (2d Dist. 1971). 

Substitution of counsel 

The substitution of another lawyer for one whose prior representation of the client has been negligent is 
not such an exceptional circumstance that all duty and responsibility for the prevention of harm normally 
flowing from the negligence passes to substituted counsel. 

Cal.—Cline v. Watkins, 66 Cal. App. 3d 174, 135 Cal. Rptr. 838 (2d Dist. 1977). 

Til —Huang v. Brenson, 2014 IL App (1st) 123231, 379 Ill. Dec. 891, 7 N.E.3d 729 (App. Ct. Ist Dist. 2014), 
appeal denied, 386 Ill. Dec. 476, 20 N.E.3d 1254 (III. 2014). 
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Loss of right to recover 

To establish a claim for attorney malpractice arising out of a civil action, the plaintiff must show that the 
attorney's negligence proximately caused the plaintiff to lose the right to recover in the underlying case. 
Ala.—Independent Stave Co., Inc. v. Bell, Richardson and Sparkman, P.A., 678 So. 2d 770 (Ala. 1996). 
Idaho—Samuel v. Hepworth, Nungester & Lezamiz, Inc., 134 Idaho 84, 996 P.2d 303 (2000). 
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Whether an attorney's alleged negligence in the underlying litigation altered the clients' chance of success, 
rather than whether the clients had "some chance of success" in the underlying litigation in the absence 
of the attorney's negligence, was the appropriate standard for the proximate cause element of an attorney 
malpractice claim where the underlying litigation had actually been pursued but had resulted in a summary 
judgment against the clients. 
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Ala.—Independent Stave Co., Inc. v. Bell, Richardson and Sparkman, P.A., 678 So. 2d 770 (Ala. 1996). 
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